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v. Conrad the money was ordered under the statute to be removed to another 
State, and thus beyond the jurisdiction of the court, which was not the fact in the 
principal case. We do not know whether this distinction would make any differ- 
ence in the view of the court, as it is not adverted to in the opinion. 

The complainants did not claim from the proceeds of the policy anything more 
than the aggregate amount of the premiums paid by the debtor after he became 
insolvent. This they would have been entitled to unless barred by the Act of 
Limitations. Stigkr v. Stigler, 77 Va. 163; sec. 2929 of the Code. But the court 
decided that they were entitled to nothing as against the exemption set up by 
the widow and her son. The decision seems to be warranted by the Virginia 
cases cited in the opinion, in the earlier of which there was lack of unanimity. 
The statute against fraudulent conveyances, &c. (sees. 2458, 2459 of the Code) 
was intended to repress fraud by undoing it. But, construed as it has been in 
these cases, it, in some measure, tends to encourage and protect fraud. A debtor, 
intending to defraud his creditors, will not be deterred by the fact that his aliena- 
tion is fraudulent, and, for that reason, may be set aside by his creditors; for, as 
soon as it is thus set aside, he is remitted to his original right of exemption and 
permitted to hold his property free from their claims in like manner and with like 
effect as if it had never been aliened. It is hoped that the legislature at an early 
day will restore the policy of the statute by forbidding the debtor to claim the bene- 
fit of exemption, as to property he has fraudulently aliened, after the alienation 
has been set aside at the instance of his defrauded creditors. Instead of protect- 
ing him in his iniquity, would it not be more consistent with good morals and a 
wise policy to punish him for it ? 



Prison Association of Virginia v. Ashby.* 

Supreme Court of Appeals : At Staunton. 
October 5, 1896. 

1. Constitutional Law — Title of Act — Prison Association — Habeas corpus. The 

Act of the General Assembly approved February 27, 1896, entitled "An Act 
in relation to commitment of minors to Prison Association of Virginia, and 
their custody" (Acts 1895-6, p. 521), is not in conflict with Art. V., sec. 15, 
of the Constitution of Virginia, but is a valid and constitutional law. Sec. 
3 of the Act, which gives the Circuit Court of the city of Bichmond exclu- 
sive jurisdiction of all habeas corpus and other proceedings to test the right of 
the Association to retain custody of minors committed, surrendered, or re- 
ceived into its custody, is not broader than the title of the Act, nor is it such 
an abridgment of the right to sue out the writ of habeas corpus as to render 
that section of the Act unconstitutional. 

2. Constitutional Law — Requisites for title of Act. Although an Act authorizes 

things of a diverse nature to be done, the title will be sufficient if the things 
authorized may be fairly regarded s in furtherance of the object expressed 
in the title. All that is required by the constitutional provision is that the 
* Reported by M. P. Burks, State Reporter. 
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subjects embraced in the Act, but not specified in the title, be congruous, and 
have a natural connection with, or are germane to, the subject expressed in 
the title. 

3. Constitutional Law — Legislative powers of legislature. The legislature of the 

State has plenary legislative power, except where it is restricted by the Con- 
stitution of the State, or of the United States, and the courts have no power 
to declare its Acts invalid merely because they regard the legislation unwise 
or vicious. 

4. Court of Appeals — How original jurisdiction is conferred. The section of the 

Constitution which provides that the Supreme Court of Appeals shall have 
appellate jurisdiction only, except in cases of habeas corpus, mandamus, and 
prohibition does not propria vigore confer jurisdiction on it. The exception 
dimply invests the court with capacity to receive original jurisdiction in that 
class of cases in the event the legislature shall see fit to confer it, but it does 
not of itself confer the jurisdiction. 

Error to a judgment of the Judge of the County-Court of Washing- 
ton county, rendered in the vacation of said court, on July 26, 1896, 
on a writ of habeas corpus awarded in favor of the defendant in error 
against the plaintiff in error. Reversed. 

William Ashby is a child seven years old. While his father and 
mother were both in jail on criminal charges, of which they were sub- 
sequently acquitted, William was arrested, tried, and convicted by a 
justice of the peace for the larceny of an axe. He was sentenced to the 
Prison Association of Virginia for an indefinite period, which, accord- 
ing to law, may be until he is twenty-one years of age, but cannot be 
longer. He was without the advice of counsel at his trial, and was 
without assistance, save from a man he called ' ' uncle. ' ' This uncle 
had William examined on his trial, and he testified ' ' that he saw the 
axe behind the house, and did not think it was of much account and 
took it." The Justice did not caution the boy that his statement 
might bind him and render him liable to punishment. 

The petitioner sued out a writ of habeas corpus before the Judge of 
the County Court of Washington county, and, upon the hearing, the 
Judge ordered his discharge. From this order the Prison Association 
applied to the Judge of the Circuit Court of Washington county for a 
writ of error, but it was refused. Thereupon a writ of error was, on 
the application of said Association, awarded by one of the judges of 
this court. 

J. Randolph Tucker, Jr., for the plaintiff in error. 
Jno. J. Stuart, for the defendant in error. 
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Buchanan, J., delivered the opinion of the court. 

A number of interesting and important questions were raised and 
discussed in this case, but, in the view we take of it, the only question 
that it is necessary for us to decide is the consitutionality of an Act of 
the General Assembly approved February 27, 1896. 

The first objection to the validity of sec. 3 of the Act is that the 
title of the Act gives no intimation of the legislation contained in that 
section, and that it is therefore void, because not passed in conformity 
to sec. 15, Article V., of the Constitution. 

The Act is entitled ' ' An Act in relation to commitment of minors 
to Prison Association of Virginia, and their custody." It contains 
four sections. 

The first section provides that no person shall be committed to, or 
detained in the Prison Association after he has reached the age of 
twenty-one years. 

The second section provides under what circumstances minors may 
be committed to the Association, and how and at whose expense they 
shall be conveyed to it. 

Section three provides that "Jurisdiction of all habeas corpus and 
other proceedings to test the right of said Prison Association of Vir- 
ginia to retain custody of such minors as shall be committed, or sur- 
rendered, or received into its custody, shall be exclusively in the Circuit 
Court of Richmond. ' ' 

The fourth section repeals all Acts, or parts of Acts, inconsistent 
with the Act. Acts of 1895-6, pp. 521-2. 

The rule or principle established by this court for determining whether 
the title of an Act is sufficiently comprehensive to embrace the various 
provisions which are contained in it, under the requirement of sec. 15, 
Art. V., of the Constitution is this: That although the Act or statute 
authorizes things of a diverse nature to be done, the title will be suffi- 
cient if the things authorized may be fairly regarded as in furtherance 
of the object expressed in theititle. All that is required by the con- 
stitutional provision is that the subjects embraced in the statute, but 
not specified in the title, be congruous, and have a natural connection 
with, or are germane to, the subject expressed in the title. Iverson 
Brown's Case, 91 Va. 762, 771-2, and cases cited; Ingles v. Straw, 
91 Va. 209. 

The provision in the Act declaring what court shall have jurisdic- 
tion to determine whether or not the minors committed to and held by 
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the Prison Association are lawfully in its custody, has a natural con- 
nection with, and is germane to, the subject expressed in the title. 

The title of the Act is, in our opinion, sufficiently broad to cover all 
of its provisions. 

It is also contended that taking away the jurisdiction of all the 
courts of the Commonwealth, except that of the Circuit Court of the 
city of Richmond, to award writs of habeas corpus in cases where par- 
ties are alleged to be unlawfully detained in custody by the Prison 
Association, and compelling parents or guardians to travel ' ' hundreds 
of miles to that court to sue out and prosecute this great universal 
writ," is such an abridgment of the right as to render sec. 3 of that 
Act unconstitutional. 

In determining the constitutionality of a statute the courts have 
nothing to do with the question whether or not the legislation con- 
tained in its provisions is wise and proper. The only question they 
have to deal with is one of power. The legislature of the State has 
plenary legislative power except where it is restricted by the Constitu- 
tion of the State, or of the United States. 

If the statute, the validity of which is attacked, is not in conflict 
with the State or Federal Constitution, the courts have no power to 
declare it invalid, however well satisfied they may be that it is unwise 
or vicious legislation. 

There is no provision in the Constitution which prohibits the Legis- 
lature from conferring exclusive jurisdiction upon the Circuit Court of 
the city of Richmond to award writs of habeas corpus in eases where 
the party for whose benefit the writ is awarded is detained in the 
custody of the Prison Association. 

It is also claimed that this court has conferred upon it, by the Con- 
stitution, original jurisdiction to hear cases of habeas corpus, and that 
sec. 3 of the Act in question is unconstitutional because it attempts to 
deprive this court of that jurisdiction. 

If it were true that the Constitution conferred upon this court origi- 
nal jurisdiction in cases of habeas corpus, it by no means follows that 
the Act, so far as it deprives other courts of their jurisdiction over 
such cases, would be invalid. 

Section 2 of Article VI. of the Constitution providing that this court 
shall have appellate jurisdiction only, except in cases of habeas corpus, 
mandamus and prohibition does not, proprio vigore, confer jurisdiction 
upon it. 

The Constitution does not prescribe any case in which the appellate 
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powers of this court shall be exercised, nor declare that it shall exer- 
cise original jurisdiction in all cases of habeas corpus, mandamus, and 
prohibition. The exception as to original jurisdiction in cases of 
mandamus, habeas corpus and prohibition invests the court with capacity 
to receive original jurisdiction in those cases in the event the legisla- 
ture shall see fit to confer it, but it does not of itself confer the juris- 
diction. 

This question was fully considered by this court in the case of Barnett 
v. Meredith, Judge, 10 Gratt. 650, and the conclusion reached, which 
has since been followed, that whatever jurisdiction this court exercises 
must be by virtue of some statute enacted in conformity to the Consti- 
tution. Page v. Clopton, 30 Gratt. at page 417; Gresham v. Ewell, 84 
Va. 784; Price v. Smith, decided at the April term of this court, 1896. 

We are of opinion that the Act is not unconstitutional, and that the 
County Court of Washington county had no jurisdiction of the case. 

The judgment complained of must be reversed, the writ quashed, 
and the case dismissed. Reversed. 

BY THE EDITOR— A minor is liable civilly for his torts notwithstanding 
his infancy. The ground of his liability is compensation to the party injured, 
rather than punishment to the infant. Nor is the age of the infant a matter of 
importance. The destruction of my house by the wilful or negligent act of an 
infant of five years is just as great as if he were nineteen years of age, and although 
he may be incupax doli, yet, as one of two innocent parties must suffer, the law 
places the suffering on him who has caused the injury. 

But the rule is far otherwise as to the criminal liability of the infant. Under 
the age of seven years he is incapaz doli. The law conclusively presumes that lie 
is incapable of crime, and will hear no evidence to the contrary. Between the 
ages of seven and fourteen the prima facte presumption is that he is incapable of 
crime, but the presumption diminishes as he approaches the age of responsibility 
(14 years), and may be overcome by proof of capacity at any time between the 
ages mentioned. In the principal case, the infant was convicted on his simple 
confession, without proof as to capacity to commit crime, although he was 
barely beyond the age when the law conclusively presumed him to be incapajc 
doli. In a direct proceeding to test the validity of the judgment of conviction 
rendered against him, the legal presumption in his favor would probably have 
been sufficient to warrant a reversal for want of adequate proof of guilt. But the 
writ of habeas corpus cannot be allowed to subserve the purpose of a writ of error, 
and, as the tribunal which tried him had jurisdiction of the offence, and of his 
person, and the proceeding hy which he was convicted was in accordance with the 
law, the correctness of the judgment on the merits could not be tested by the writ 
of habeas corpus. Davis v. Beason, 133 U. S. 333; Ex parte Frederick, 149 U. S. 70; 
Be Swan, 150 U. S.637; Ex parte Bollins, 80 Va. 314; Ex parte Marx, 86 Va. 40; 
Lacey v. Palmer, 2 Va. Law Beg. 82. 

In the principal case, it is very doubtful whether the infant ever intended to 
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commit any larceny, or had any adequate idea of the permanent ownership of 
property, or ever intended to do more than to use the axe as a plaything. But 
the judgment of conviction having been rendered, it only remained to inquire 
whether the judgment on the face of the record was valid, and whether the Justice 
had power to commit him to the Prison Association in the manner set out in the 
judgment. The opinion in the principal case does not settle these questions. The 
Court rested its decision on the ground that the County Court of Washington 
county had no jurisdiction to award the writ of habeas corpus to test the validity 
of the detention of an infant in the custody of the Prison Association. 

One of the essential elements of a judgment is certainty. Is the judgment in 
this case certain ? How long is the infant to be detained by the Prison Associa- 
tion ? The Act cited in the opinion ( Acts 1895- 6, ch. 507, sec. 1, p. 521 ) declares 
that he shall not be detained after he "shall have attained the age of twenty-one 
years." But what of the judgment? No time is fixed by that. Does it fulfil 
the legal requirement when it simply commits the defendant to the Prison Associa- 
tion ? It is true he cannot be detained after he becomes of age, but does the 
fixing of the maximum amount of detention answer the case? If, on an indict- 
ment for murder of the second degree, there was a verdict of guilty, and that the 
prisoner be confined in the penitentiary, without fixing the term, what, if any, 
judgment could be entered thereon? Manifestly none. Sed qucere, is this a 
similar case ? 

The amended Act of March 3, 1896, (Acts 1895-'6, ch. 592, p. 568) provides : 
" That whenever any minor charged with any crime, or with being a vagrant, or 
disorderly person, is arrested or convicted, it shall be lawful for the court, judge, 
or justice causing the arrest, or before whom the conviction is had, in the discre- 
tion of such court, judge, or justice, with the consent of the Prison Association of 
Virginia, to direct that the minor arrested or convicted, as the case may be, shall 
be committed to the custody and control of the said Prison Association of Vir- 
ginia ; and said Association shall have the same power and authority over any 
such minors as the proper authorities of the State penitentiary now have with 
regard to the persons committed to it, and shall be entitled to the same compensa- 
tion for caring for them which the jailors of this Commonwealth now hare or are 
entitled to : Provided, however, That no minor shall be committed to the custody 
and control of the said Prison Association before conviction, without the consent 
of the parent or legal guardian of said minor, if any such there be." 

The language of this Act authorizes " the court, judge or justice ... be- 
fore whom the conviction is had" of "any minor charged with any crime" to 
commit him to the Prison Association, with the consent of the latter. The lan- 
guage is very comprehensive, and would seem to include murder of the first 
degree, or any less offence. Nor is there any restriction as to age of the infant. 
He may be on the verge of manhood, and his offence the most heinous known to 
the law, and yet the "court before which the conviction is had" may commit 
him to the Prison Association, if the latter assents thereto. Can a trial court on 
conviction of felony, enter a judgment different from that warranted by the ver- 
dict ? It would seem not. See Nemo's Case, 2 Gratt. 558. Did the legislature 
intend to confer such power? If not, the language used in the foregoing Act is 
rather unfortunate. But suppose the legislature intended to confer such power, 
did it have the constitutional power to do so ? 
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If the finding of the jury would inflict a greater punishment than commitment 
to the Prison Association, can the legislature itself commute the punishment to 
such a commitment, or can it delegate that power to the trial court ? 

Under our system of government the powers of the Government are divided 
into legislative, executive, and judicial, and it is provided that they "shall be 
separate and distinct, so that neither exercise the powers properly belonging to 
either of the others." Art. II of Constitution. The pardoning power is generally 
conceded to be an executive function, and by express provision of our Constitution 
(Art. IV, sec 5) this power is lodged with the Governor. If the rule expretssio 
unius exclusio alterius has any application to the construction of the Constitution it 
would seem that no other department of the Government had that power. 

But even the Governor cannot commute a sentence except in capital cases. The 
power conferred on the Governor is " to remit fines and penalties . . . ; to 
grant reprieves and pardons ; to remove political disabilities .... and to 
commute capital punishment." Art. IV., sec. 5, Const, of Va. In Commonwealth 
v. Fowler, 4 Call. 35, a conditional pardon was granted by the Governor to the 
defendant, but the court held the pardon absolute, and the condition void. The 
syllabus of this case is "The Governor cannot pardon upon condition; for the 
condition is void, and the pardon absolute/' In Lee v. Murphy, 22 Gratt. 789, it 
is said that the opinion did not warrant the syllabus, and had given rise to trouble. 

In BaiFs Case, 8 Leigh 726, no question of pardon was involved. The ques- 
tion before the court was whether the trial court could grant a new trial in a case 
of felony, where the verdict was plainly contrary to the evidence. In discussing 
the subject of the difference, in effect, between a new trial and a pardon, Judge 
Fry, delivering the opinion of the court, does say (on page 730), "With us par- 
dons are, constitutionally or from practice, unconditional and absolute. A iiew 
trial might often redress an injury, without wholly discharging from punishment. 
But a pardon would discharge altogether." But no question of pardon of any kind 
was before the court, and the expression is wholly obiter. 

In Lee v. Murphy, 22 Gratt. 789, both of the previous cases above mentioned 
are reviewed, and the court arrives at the conclusion that while the Governor can 
only commute capital punishment, he may grant conditional pardons provided 
only the condition is not impossible, immoral, or illegal ; but the court is careful to 
say that, with the exceptions above mentioned, it expresses no opinion "in respect 
to the kind and nature of the conditions the executive may annex to his pardon." 
The court holds that the power conferred "to grant pardons" includes condi- 
tional as well as absolute pardons — the greater covering the less. In the course 
of the opinion Judge Staples puts the enquiry : " Can we conceive of a case in 
which the greater power does not include the less?" But in the same case the 
court holds that the Governor cannot commute except in capital cases. On this 
subject the court says : 

" It is to be borne in mind there is a material distinction between a conditional 
pardon and a mere commutation of punishment. A conditional pardon is a grant, 
to the validity of which acceptance is essential. It may be rejected by the con- 
vict ; and, if rejected, there is no power to force it upon him. A commutation is 
the substitution of a less for a greater punishment, by authority of law, and may 
be imposed upon the convict without his acceptance, and against his consent. In 
this State the executive is only authorized to commute capital punishment; 
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whereas he may grant conditional pardons in all cases legally involving an ex- 
ercise of the pardoning power." 

In that case the document which was declared to be a conditional pardon, after 
making proper recitals, is as follows : 

"Therefore, I, Gilbert C. Walker, Governor of the Commonwealth of Vir- 
ginia, have, in pursuance of authority vested in the executive by law, thought 
proper to commute, and do hereby commute, the punishment of the said Lawrence 
Murphy, from imprisonment in the penitentiary for the term of three years, into 
imprisonment in the city jail of Richmond for the term of twelve months from 
the date hereof, 

"Given under my hand as Governor, and under the lesser seal of the Com- 
monwealth, this 18th day of May, A. D. 1872. 

" By the Governor: G. C. Walkeb. 

" James McDonald, Secretary of the Commonwealth." 

On this paper was the following endorsement by Murphy : 

" I, Lawrence Murphy, hereby accept the within commutation of my sentence 
astherein expressed, with the condition set forth. Lawrence Murphy." 

The court held that "commutation is simply the substitution of a less for a 
greater penalty or punishment," and, "if followed by the acceptance of the con- 
vict, it practically amounts to the same thing as a conditional pardon." The court 
decided further that, while the Governor could not, in form, commute, except in 
capital cases, he could easily accomplish the same result by a reprieve* followed 
by an absolute pardon at the expiration of the time for which the prisoner was 
reprieved. 

But we find no authority for the legislature to grant pardons of any kind nor 
to commute imprisonment. Of course, it could not delegate a power it did not 
have. 

Questions of delegation of power, however, are constantly arising. In Bull v. 
Bead, 13 Gratt. 78, the court, in a fine opinion by Judge Lee, upheld the right 
of the legislature to pass a general law, and leave it to a vote of the people of a 
particular county or district to determine whether that law should become opera- 
tive in that particular county or district. This was held not to be a delegation of 
legislative powers, but rather fixing a time when the act should go into effect in 
the particular locality. This is quite a different thing from allowing particular 
localities to enact laws on any given subject. As to validity of local option laws 
see Savage v. Commonwealth, 84 Va. 619, and authorities there cited. 

The punishment for petit larceny is imprisonment in the county jail not less 
than fifteen days nor more than six months, or a fine not less than five dollars nor 
more than one hundred dollars, or both. Acts 1889-'90, p. 110. But the right to 
commit to the Prison Association conferred, by the Act cited may possibly be re- 
garded as an amelioration within the discretion of the Justice. 



